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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 29th day of March, 1995

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-13710
V.

HERBERT H. DANI EL,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge WIlliamE. Fower, Jr., rendered at the
concl usion of an evidentiary hearing on Septenber 27, 1994.' The
| aw judge affirmed an order of the Adm nistrator charging
respondent with operating an aircraft in excess of the nmaxi mum

weight limts authorized by the operating limtations for the

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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aircraft and without a current nedical certificate, in violation
of sections 61.3(c), 91.9(a), and 91.13(a) of the Federal
Aviation Regulations ("FAR " 14 C.F.R Parts 61 and 91).2 As
di scussed bel ow, we agree with the initial decision and,
t herefore, deny respondent's appeal.?

On Septenber 13, 1992, respondent acted as pilot-in-command
of a Cessna 150F, N7825G, w th his stepdaughter as a passenger.
Shortly after takeoff from Sussex Airport, New Jersey, the
aircraft began to descend and crashed, critically injuring

respondent and fatally injuring his passenger.

’These regul ations state, in pertinent part:
8 61.3 Requirenment for certificates, rating, and
aut hori zati ons.

* * *
(c) Medical certificate. ... [N o person may act as pil ot
in command or in any other capacity as a required pil ot
flight crewrenber of an aircraft under a certificate issued
to himunder this part, unless he has in his personal
possessi on an appropriate current nedical certificate issued
under part 67 of this chapter.

8§ 91.9 Civil aircraft flight manual, marking, and pl acard
requirenents.

(a) Except as provided in paragraph (d) of this section, no
person may operate a civil aircraft w thout conmplying with
the operating limtations specified in the approved Airplane
or Rotorcraft Flight Manual, markings, and placards, or as
ot herw se prescribed by the certificating authority of the
country of registry.

8§ 91.13 Careless or reckl ess operation.

(a) Aircraft operations for the purpose of air navigation.
No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.

3Respondent filed a brief on appeal and the Adnministrator
filed a reply. Respondent admts that his nedical certificate
expi red several nonths before the accident and has not appeal ed
on that issue.
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The Adm nistrator alleged that, according to the operating
limtations of the aircraft, the maxi num gross wei ght of the
aircraft was 1600 pounds, but the weight of the aircraft at the
time of the flight was 1663.4 pounds. Therefore, respondent took
of f when the aircraft was not in conpliance with the limts set
forth in the operating specifications.

Respondent does not contest the maxi mum gross wei ght of the
aircraft, the enpty weight of the aircraft (1101.4 pounds), or
the weight of the oil (11 pounds). He disputes the figures
utilized in the Adm nistrator's cal cul ati ons, however, for the
wei ght of respondent, his passenger, and the fuel.* According to
respondent, the gross weight of the aircraft totaled 1556.4
pounds, well within the [imt.

Regardi ng the wei ght of the passenger, the Adm nistrator
introduced a letter into evidence, dated Cctober 19, 1992, from
t he Sussex County nedi cal exam ner, which showed that the weight
of the decedent (respondent's passenger) determ ned at autopsy
was 270 pounds. (Exhibit (Ex.) A-6.) Respondent asserted at the
heari ng, and asserts again now, that two weeks before the
acci dent, the decedent told himshe wei ghed 200 pounds.®> As a

result, he clains, it was reasonable to utilize this anpbunt when

“The Administrator asserts 191, 270, and 90 pounds,
respectively, and respondent clains 178, 200, and 66 pounds.

He stated that, in the context of an argunment about her
wei ght, his stepdaughter told himthat she wei ghed 200 pounds.
(Transcript (Tr.) at 155.) He thought she may have under -
estimated by about 10 to 15 pounds. Id. Yet despite this
belief, he utilized 200 in his weight and bal ance conputati on.
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conputing the gross weight of the aircraft. He maintains that he
"conformed with each and every requirenent of standard operating
practices in figuring weight and bal ance,” and acted with
reasonabl e care in believing that his passenger wei ghed no nore
than 215 pounds.® Respondent's brief at 3-4. Neverthel ess,

after evaluating the evidence, the | aw judge determ ned t hat
respondent operated the aircraft in a manner contrary to its
operating specifications.

We believe there was sufficient evidence presented at the
hearing to support the law judge's determ nation that respondent
operated the aircraft over its maxi mum gross weight and that this
action was careless. Underestimating the passenger's wei ght was
not a trivial m stake and, whether or not respondent was
confortable with his ability to estimte the passenger's weight,’
he shoul d have taken neasures to ascertain her actual weight. At
the very | east, he should have asked the passenger directly,
before the flight, when she |likely would have been nore

forthcom ng than she had been two weeks earlier.® That he did

®He further argues that the letter fromthe county coroner
shoul d not have been received into evidence because, as double
hearsay, it is inadm ssible. Respondent is m staken in his
assertion. The NISB cases excl udi ng doubl e hearsay were
expressly overruled in Adm nistrator v. Repacholi, NTSB O der No.
EA- 3888 at 5 (1993), where we explained that, just as in the
eval uation of hearsay evidence, the | aw judge nay wei gh doubl e
hearsay and consi der factors such as renoteness and reliability
in reaching a decision. |d. at 4.

'Respondent admitted, "I'mnot good at wei ght guessing...."
(Tr. at 167.)

8Even respondent's counsel acknow edged, during cl osing
argunent, that if something leads the pilot to believe the
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not intend to underesti mate her wei ght does not make respondent's
error any less careless.? Relying on a guess for the weight of a
passenger he knew consi derably exceeded the 170-pound standard
was neither prudent nor reasonable. As pilot-in-comand, he was
responsi bl e for the accurate conputation of the weight and
bal ance figures. G ven our decision regarding the passenger's

wei ght, we need not reach the issues of respondent’'s weight or

0

the fuel weight.' Using respondent's figures in the

calculations, the aircraft still would have been over naxi mum
gross wei ght.*?

(..continued)

passenger is not 170 pounds (the standard used in the aircraft
manual ), "it is incunbent upon the pilot to inquire of the
passenger as to the passenger's actual weight.” (Tr. at 193.)

°Respondent argues that the |aw judge erred in finding that
he was careless in operating an aircraft without a valid nedical
certificate because the Admnistrator failed to disclose in
di scovery that it would be a basis for the 91.13(a) charge.
Whet her or not this is true, the finding that respondent operated
an aircraft over its gross weight limt is sufficient to support
a residual violation of 91.13(a).

The Adnministrator introduced into evidence a letter from
the attending trauma surgeon at the hospital where respondent was
treated. (Ex. A-5.) The letter stated that on Septenber 16,
1992, respondent wei ghed 191 pounds. Respondent disputes this
wei ght, claimng that on Septenber 13, 1992, the date of the
acci dent, he weighed 178 pounds. Respondent admtted that his
wei ght on the norning of Septenber 16 was 190 pounds. (Tr. at
163.) He argued that although he did not eat solid food in the
hospital until the evening of Septenber 14, he did not have a
bowel novenent before he was wei ghed on the norning of Septenber
16. We need not discuss the plausibility of his claimthat he
gai ned 12 pounds in 36 hours while hospitalized foll ow ng an
aircraft accident in which he was critically injured and his
st epdaughter was fatally injured because, as discussed infra, n.
11, it would not have changed the outcone of the case.

"Respondent's figures were as follows:

Enpty wei ght of aircraft 1101. 4 pounds
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Finally, respondent argues that the 120-day suspension is
excessive. Again, we disagree. According to the FAA s Sanction
Qui dance Table, a sanction of 30 to 90 days is appropriate for
exceedi ng operating limtations; and operation without a valid
medi cal certificate warrants 30 to 180 days. The sanction is

reasonabl e and consistent wth precedent.

ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent' s appeal is deni ed,;
2. The Administrator's order and the initial decision are
affirmed; and
3. The 120-day suspension of respondent's airman certificate
shal | begin 30 days after service of this order.?

HALL, Chairman, FRANCI S, Vice Chai rman, and HAMMERSCHM DT, Menber
of the Board, concurred in the above opi nion and order.

(..continued)

al 11. 0 pounds
Fuel 66. 0 pounds
Respondent 178. 0 pounds

1356. 4 pounds

When the wei ght of the passenger is added (270 pounds), the
gross weight of the aircraft would have been 1626.4 pounds, stil
over the 1600-pound limt.

2For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Adm ni stration pursuant to FAR 8§ 61. 19(f).



